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2011 ScC OnLine NGT 14 

National Green Tribunal New Delhi 

(Principal Bench) 
(BEFORE C.V. RaMULU, J.M. AND DEVENDRA KUMAR AGRAWAL, E.M.) 

Between: 

M/s Athiappa Chemicals (P) Ltd., Through its Authorized Signatory 
Jothis Kumar. K.H. R/o A-52 to A-55, PIPDIC Industrial Estate, 
Mettupalayam, Puducherry,... Applicant; 

and 

1. Puducherry 

Pondicherry, 
Environment, 3rd Floor, Housing Board Complex, Anna Nagar, 
Puducherry-605005 

2. Central Pollution Control Board, Represented by its Member 
Secretary Parivesh Bhawan, 
Arjun Nagar Delhi 110032 Represented by its Member Secretary 

3. Government of Pondicherry Department of Science, Technology 
and Environment, 3rd Floor, Housing Board Complex, Anna 
Nagar, Puducherry 605005 

4. Union of India Through its Secretary, Ministry of Environment & 
Forest, Paryavaran Bhawan, CGO Complex, Lodhi Road, New 
Delhi 110003.. Respondents. 

Pollution Control Committee, Government of 
Science, Department of Technology and 

CBD-cum-Office Complex, East 

Application No. 30 of 2011 
Decided on December 14, 2011 

(Advocates Appeared: Shri A. Venayagam Balan, for the Applicant and Counsel for 
the Respondent 1 and 3 - Shri S Prabhu Ramasubramanian and Shri V.G. Pragasam) 

JUDGMENT 
(Judgment Delivered by the Bench) 
This is an application filed under Section 14 of the National Green Tribunal Act 2010 
challenging the Order dated 16.11.2011 issued by the Puducherry Pollution Control 
Committee, Pondicherry under Section 31-A of the Air (Prevention and Control of 
Pollution) Act, 1981 directing the Applicant to stop all the manufacturing activities 
until the three directions mentioned therein are complied with. 

At the outset, we may notice that against the order made under Section 31-A of the 
Air (Prevention and Control of Pollution) Act 1981, an appeal is provided under Section 
31 of the said Act which reads as under: 

Section 31-- "Appeals.-(1) Any person aggrieved by an order made by the State
Board under this Act may, within thirty days from the date on which the order is 

communicated to him, prefer an appeal to such authority (hereinafter referred to as 

the Appellate Authority) as the State Government may think fit to constitute: 

Provided that the Appellate Authority may entertain the appeal after the expiry of 

the said period of thirty days if such authority is satisfied that the appellant was 

prevented by sufficient cause from filing the appeal in time. 

(2) The Appellate Authority shall consist of a single person or three persons as 

State Government may think fit to be appointed by the State Government. 

(3) The form and the manner in which an appeal may be preferred under sub- 
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section (1), the fees payable for such appeal and the procedure to be followed by the Appellant AuthorityY shall be such as may be prescribed. (4) On receipt of an appeal preferred under sub-section (1), the Appellate Authority shall, after giving the appellant and the State Board an opportunity of being heard,dispose of the appeal as expeditiously as possible." Under Section 31 of Air Act, an effective remedy of appeal against the Order made by the Authority under section 31-A of the Air Act is available. When this Tribunal expressed doubt as to the maintainability of the appeal, the Learned Counsel for the Applicant drawn our attention to the provisions of Section 2 (m) and 14 of the NGT Act which reads as under: 
Section 2(m)-"substantial question relating to environment" shall include an instance where,- 

(i) there is a direct violation of a specific statutory environmental obligation byy a person by which, 
(A) the community at large other than an individual or group of individuals is affected or likely to be affected by the environmental consequences; or (B) the gravity of damage to the environment or property is substantial; or (C) the damage to public health is broadly measurable." 14. Tribunal to settle disputes.--- (1) The Tribunal shall have the jurisdiction Over all civil cases where a substantial question relating to environment (including enforcement of any legal right relating to environment), is involved and such question arises out of the implementation of the enactments specified in Schedule l. 

(2) The Tribunal shall hear the disputes arising from the questions referred to in sub-section (1) and settle such disputes and pass order thereon." And submitted that this Tribunal has been conferred with vast powers and the application of this nature is maintainable since a substantial question of law had arisen for the consideration of the Tribunal. According to him, the Appellate Authority is not a regular Tribunal which conducts sittings on day to day basis. The Appellate Authority sits periodically once in a month or once in two months, therefore, the appeal under Section 31 of the Air Act is not an effective remedy. Further, Section 14 of the NGT Act contemplates that this Tribunal can entertain any application and assume jurisdiction over all civil cases where a substantial question relating to environment (including enforcement of any legal right relating to environment), is involved. According to the Learned Counsel, the order passed by the authority under Section 31-A, arises under Air Act which is one of the Acts enumerated in Schedule 1 of the NGT Act and the order of the authority under Section 31-A is arbitrary, atrocious and illegal. If the appeal is not entertained within a reasonable time say one or two weeks, the Applicant 
would suffer irreparable loss and injury. There is no impediment in entertaining this 
Application under Section 14 of the NGT Act, since, for the protection of the 
Applicant's interest, there is no remedy available. Therefore, the factual position of non 
-availability of an effective remedy itself is a substantial question of law apart from 
other legal grounds raised for assuming jurisdiction by this Tribunal. The Tribunal can 
at least make some interim arrangement protecting the interest of the Applicant 
before an appeal is entertained by the Authority under Section 31 of the Air Act. 
Absolutely, there is no bar for this Tribunal to entertain a Application of this nature. 
The jurisdiction of this Tribunal is inclusive and not exhaustive when Section 2(m) is 
read with Section 14 of the NGT Act. If the impugned order is not stayed, the legal 
rights of the applicant arising under the Air Act are jeopardized. If the applicant 
industry is closed for indefinite time, it will not only suffer economic loss but the 
hundred and odd employees working will be put to hardship. 
Further, according to the learned counsel for the applicant, when the matter was 
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earlier considered by the authority and directed for closure of the industry, the applicant had to approach the Hon'ble High Court of Madras by way of filing writ Detitions and on both the occasions, the Hon'ble High Court was pleased to allow thhe writ petition by setting aside the order passed by the authority. This is the third timea similar impugned order is passed. Therefore, the remedy available to the Applicant cannot said to be both efficacious and alternative remedy. Apart from this, the learned counsel also raised certain questions virus of the Act on the ground that the delegation of powers under Section 31-A of the Act, etc. 
We are afraid; we may not be able to agree with the submissions made by the learned counsel for the Applicant. The National Green Tribunal is a statutory Tribunal and it cannot examine the virus challenged of any act or provision thereof. It is for the constitutional courts to examine such matters. A statutory Tribunal can interpret the provisions of law with which it is supposed to deal with. Therefore, we cannot go into the questions raised by the Applicant such as: Whether essential powers and functions of the Central Pollution Control Board under the Act can be delegated to the respondent Committee which is constituted under Section 11 of the Air (Prevention and Control of Pollution) Act 1981. Whether the exercise of such powers by the Respondent Committee under Section 31-A amounts to excessive delegation beyond the scope of delegation etc." Apart from this, against the impugned order, an appeal is provided under Section 31 

of the Air Act., as noticed above. Merely because the appellate authority under Section 
31 of the Air Act conducts sittings periodically, this Tribunal jurisdiction under Section 14 of the NGT Act. The question of entertaining a 
Application under Section 14 of the NGT Act, bypassing the effective appeal provided 
under section 31 of the Air Act does not arise. In fact, against an order passed by the 
Appellate Authority under Section 31 of the Air Act, an appeal is provided under 
Section 16(f) of the NGT Act which reads as under: 16. Tribunal to have appellate jurisdiction: -- Any person aggrieved by.... 

(f) "An order or decision made, on or after the commencement of the National 
Green Tribunal Act, 2010, by the Appellate Authority under Section 31 of the Air 
(Prevention and Control of Pollution) Act, 1981 (14 of 1981)". Thus, entertaining an application of this nature amounts to allowing the Applicant to 

jump the statutory appeal which is not permissible under the law. Unless, all the 
forum available under the Act are exhausted by the Applicant including the appeal 
under Section 31 of Air Act, it cannot approach this Tribunal directly -- whatever, may 

be the merits and the questions of Law raised and arise for consideration. This Tribunal 
being statutory in its nature, cannot entertain the Applicant of this nature much less 
any substantial question of law has arisen under Section 14 of the NGT Act for 
consideration. Therefore, we are of the considered opinion that the Application is not 
maintainable and being devoid of merits and is liable to be dismissed. Accordingly, the Application stands dismissed at admission stage itself. 

cannot assume 

Disclaimer: While every effort is made to avoid any mistake or omisslon, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ 

notification Is belng circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake 

or omissilon or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ 

rule/ regulation/ circular/ notiflcatlon. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. Thee 

authenticity of this text must be verlfied from the original source. 
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BEFORE THE NATIONAL GREEN TRIBUNAL 
PRINCIPAL BENCH 

NEW DELHI 
………….. 

Original Application No.135/2015 
(M.A No.1309/2015) 

In the matter of: 

1. Narinder Kumar Shukla & Ors

S/o Late Sh. H.K Shukla 

C-25, 2nd Floor, Paryavam complex Opp. Saket 

New Delhi-110030 

2. Sh. Satpal Sharma

S/o Late Sh. Bhagi Rath Sharma

3. Sh. Shashi Sharma

Sakoh, the Jaisingpur

………..Applicants 

Verses 

1. Sh. Jagish Saphiya

S/o Subedar Singh

Village Jagrup Nagar

P.O. Alampur

Teh:- Jai Singhpur, Dist: Kangra, H.P

2. Sh. Kapil Shapahya

S/o Sh. Jagdish Shapahya

Village Jagrup Nagar

P.O. Alampur

Teh:- Jai Singhpur, Dist: Kangra, H.P

3. Sh. Sanjay Patharia

S/o Not Known

MS Ashok Teal Stall

Sakoh (Village), Teh:- Jaisinghpar

Disttrict Kangra, H.P

4. The Secretary,

Department of Industries

Geological Wing, Udyog Bhawan,

Bemloe, Shimla-171001
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5. The Secretary,

State Government of Himachal Pradesh,

Shimla, H.P

6. The Deputy Commissioner

Kangra at Dharamsala, H.P

7. The Director,

Mining Office

Dharamshal, Kangra, H.P

8. Ravi Sharma

Mining Guard of Beas River,

Lamba Gaon, Teh: Jaisinghpur

Himachal Pradesh

………….Respondents 

Counsel for Applicant: 
    Mr. Amita Babbar, Mr. Rahul Sharma & Mr. Jitin, Advs 

Counsel for Respondents : 

Mr. S.C Rana, Adv for respondent no. 1 to 3 
Mr. Suryanaryana Singh, AAG for respondent no. 4 to 8 

ORDER/JUDGMENT 

PRESENT: 

Hon’ble Mr. Justice M.S. Nambiar (Judicial Member) 
Hon’ble Prof. A.R Yousuf (Expert Member) 

 Reserved on: 21st March, 2016 

 Pronounced on:  27th May, 2016 

1. Whether the judgment is allowed to be published on the net?
2. Whether the judgment is allowed to be published in the NGT

Reporter?

Justice M.S Nambiar (Judicial Member) 

1. The Application is filed under section 14, 15 and 17 of

National Green Tribunal Act, 2010, seeking direction to the 
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respondents to remove the stone crusher from the bank of river 

Beas with its junction of Khad Bhariva at Village Sakoh, Tehsil 

Jaisinghpur, District Kangra (H.P.) and also to remove all the 

structures, transports and other  connected items from the bank of 

river Beas where those are  parked/installed/placed and to pay 

compensation to the applicants and other villagers who have been 

affected by the illegal activities. 

2. The applicants are residents of village Sakoh and Alampur of

Jai Singhpur holding properties therein.  Respondent No. 4 is the 

Secretary, Department of Industries, respondent no. 5- Secretary, 

State Govt. of Himachal Pradesh, respondent no. 6- the Deputy 

Commissioner, Kangra, respondent no. 7-the Director, Mining 

Office, and respondent no. 8- the Mining Guard of Beas River. 

Respondent no. 1 is alleged to be an active political worker of the 

ruling party.  It is alleged that using his political influence, he 

managed to install one stone crusher on the Bhariva Khad, at the 

meeting point of the Khad in the river Beas, in the name of his son- 

Mr. Kapil Saphia, the respondent no. 2. According to the applicants, 

to reach the meeting point of Bhariva Khad and the Beas River, 

Respondents nos. 1 and 2 illegally constructed a road along the 

properties of the villagers without their permission and they also 

cut hundreds of trees to lay the road.  Operation of the crusher is 

yet to be started, but the foundation has been laid by respondent 

no. 1 to 3.  They are digging sides of Beas River and Khad Bhariva 

for taking out hundreds of trucks of sand and small stones/pebbles 

everyday for selling in the market.  In spite of intimating the mining 
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guard, who was personally brought at the site, no action was taken, 

though it was promised that they will be prosecuted.  As per the 

latest rules framed by the State of Himachal Pradesh, no stone 

crusher can be installed within two kilometers from the residential 

area, whereas the disputed crusher has been installed just at a 

distance of half a kilometer from the village abadi.  This causes air 

pollution and is a source of respiratory diseases.  If the respondents 

are allowed to continue their illegal acts, it would cause 

environmental degradation.  The Bulldozer and the JCB machines 

on work are shown in the photographs annexed to the application.  

Respondent no. 1 to 3 are continuing the work of excavation, sale of 

sand, Bajri and stones from the Beas River and Khad Bhariva. 

They work between 4 am to 9 am, taking advantage of the absence 

of the villagers, who would be sleeping.  In spite of the complaints 

filed before the authorities, no action has been taken on these 

illegal activities.  The applicants are therefore seek the reliefs stated 

earlier. 

3. Respondent no. 4, 7 and 8 together filed a reply contending

that as per the records, no person in the name of respondent no. 2 

or 3 had applied for grant of mining lease for setting up of stone 

crusher. One Mr. Sanjay Pathania S/o Sh. Jagroop Singh has 

applied for grant of mining lease for excavation/ collection of sand, 

stone and bajri in Khasra No. 410 measuring 04-81-86 Hects of 

Govt. land Mauza Alampur for a period of 15 years for setting up of 

stone crusher.  The joint inspection committee inspected the area 

applied for mining lease on 13.11.2013 and recommended the area 
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for granting the mining lease.  On the recommendation, a letter of 

intent was issued on 17.06.2014, after completing all the 

formalities in favour of Sh. Sanjay Pathania for extraction/collection 

of sand, stone & bajri in Khasra no. 410 for setting up of stone 

crusher.  The said Sanjay Pathania had applied for installation of 

stone crusher in Khasra no. 652/1 measuring 17-96 hects of 

private land falling in Mauza Alampur, Mohal Sakoh and the site 

was inspected by the site appraisal committee on 13.11.2013. The 

committee found that the site comprising Khasra no. 652/1 

measuring 15-58 is suitable for installation of stone crusher. The 

area has been approved as per notification dated 29.04.2003 as 

amended on 10.09.2004 by Department of Science and Technology. 

The Govt. of Himachal Pradesh vide notification dated 29.05.2014, 

has modified the earlier notification dated 29.04.2003 and the 

sitting parameters for installation of stone crushers have been 

changed and some are incorporated afresh.  In view of the said 

notification, directions have been issued to the Mining Officer, 

Kangra on 17.06.2015 to get the site re-inspected as per notification 

dated 29.05.2014. There exist an approach road to the site 

approved for the proposed stone crusher, and applied for grant of 

mining lease by Sh. Sanjay Pathania, and this road was noticed 

even before the joint inspection of the said area by the joint 

inspection committee.  The Assistant Mining Inspector, Palampur 

conducted spot inspection of the site on 07.05.2015 and during 

inspection the Pradhan of the Gram Panchayat certified that the 

said road is very old and stone crusher owner has neither cut any 

tree nor undertaken any excavation or mining.  Some basic civil 

775



6 

work for installation of stone crusher has been undertaken by the 

Respondent No. 3 and no illegal activities were noticed by the 

concerned field staff. Though the photographs annexed show the 

JCB, it does not show the registration No. of the JCB.  No land 

mark has been shown to fix the identity of the land or the owner of 

the JCB.  Perusal of the photographs of the trucks show the 

registration nos. It was revealed that these trucks do not belong to 

Respondent No. 3 but to one Sh. Pradeep and Sh.Mohar Singh.  The 

mining officer has reported that in the absence of land mark, it is 

not possible to identify the exact part of the land seen in the 

photographs.  The mining officer has issued notices to the owners of 

the trucks and if they are found indulging in illegal mining, action 

will be taken against them in accordance with the law.  Respondent 

No. 9, the mining guard inspected the site along with the applicant 

and assured them that in case of illegal mining the offenders will be 

prosecuted. Respondent no. 8 did not notice any illegal mining.  The 

area applied for grant of mining lease, with respect to which letter of 

intent was issued in favour of Sh. Sanjay Pathania, forms part of 

bed of Beas River and the proposed mining activities involve only 

collection of minor mineral stone, bajri and sand from the river bed, 

therefore, apprehension made by the applicant with respect to the 

environmental degradation is without any basis.  The status of the 

approach road leading towards the river bed was also got verified 

from the Pradhan of Gram Panchayat Sakoh. It was informed that it 

is a very old road and stone crusher owner has neither cut any tree 

nor undertook any excavation.  The Gram Panchayat has also 

furnished a certificate to that effect.  As there is no illegality or 
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environmental degradation, the applicants are not entitled to any 

relief sought for. 

4. Respondent No. 3 in his reply contended that he had applied

for grant of mining lease for extraction/collection of sand, stone and 

Bazri in Khasra No. 410 measuring 4.81.86 Hectare which is a 

Government land in Mauza Alampur for the period of 15 years for 

setting up of a stone crusher.  The Joint Committee inspected the 

site on 13.11.2013 and recommended the area for grant of lease 

and letter of intent was issued in favour of the respondent on 

17.06.2014 for the said period, in Khasra No. 410. Respondent 

applied for installation of stone crusher in Khasra No.652/1 

measuring 17-96 hectares in the same Moza Mohal.  The Site 

Appraisal Committee inspected the site on 13.11.2013 and found 

the site suitable for installation of the stone crusher as per the 

prescribed parameters.  The earlier Notification dated 29.04.2003 

was amended by fresh Notification dated 29.05.2014.  It is known 

that directions have been issued to the Mining Officer to re-inspect 

the site as per the prescribed parameters as per amended 

Notification dated 29.05.2014 and no activity could take place till 

the matter is finally decided by the appropriate government. There 

exists an approach road from Alampur Jaisinghpur Harsipatan 

which was a very old one.  For more than 70 years the villagers 

used to take cattle to the catchment areas of the banks of the said 

rivers for grazing, watering and washing their pets. The said road 

exist in the revenue records also.  Respondent has not cut any tree 

or caused any damage to the environment. He has not used any 
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JCB or trucks and the photographs annexed to the application is 

not that of the respondent or used by him.  The Applicant is not 

entitled to any relief sought for. 

5. Respondent no.1 & 2 in their reply contended that the

application is filed due to political rivalry. The respondent no.1 has 

not used any influence for granting of mining lease or permission to 

install the crusher.  Respondent no. 1 & 2 have neither any interest 

in the crusher plant nor in the mining area.  The policy relating to 

installation and working of crusher plant within the territory of 

Himachal Pradesh falls within the purview of geological wing of 

Department of Industries to the Govt. of Himachal Pradesh. 

Respondent No. 1 & 2 have nothing to do with the department or 

the crusher or the mining and the allegations against the 

respondents are false and the application is only to be dismissed. 

6. The applicants filed rejoinders to the replies contending that

the Committee formed for consideration of grant of lease must have 

been misguided by respondent no.3. The Joint Committee had not 

physically visited the site and instead inspected the records from 

the office.  In spite of the contention in the reply that no activity 

could take place till the matter is finally decided, respondent no.1 to 

3 are continuing their activities and on everyday hundreds of trucks 

loaded with sand and bajri are mined and sold.  It is thus clear that 

respondent no.1 & 3 had violated the directions and indulged in 

illegal mining.  Though there existed a road to the catchment area, 

it was blocked by the installation of the stone crusher in the grazing 

land.  The respondents made a new road through the land which 
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was fraudulently purchased from the villagers. The Notification 

dated 29.05.2005 provides the prescribed distance where 

installation of stone crusher are permitted. No stone crusher can be 

installed within a distance of less than 500m from village abadi. 

The village Pratap Nagar of Alampur is only 200m away from the 

site of the stone crusher and village Sakoh Mauza abadi is about 

300m from the site of crusher.  The natural spring of village Pratap 

Nagar and Babli is only 100m away from the site of the stone 

crusher.  Competent authorities have not taken these facts into 

consideration. As per the inspection report dated 12.05.2015 

submitted by Assistant Mining Inspector, he visited Khasra No. 410 

applied for lease for mining by Mr. Sanjay Pathania and found that 

no mining activities are being carried on.  It is also stated that road 

from Harshipattan to Alampur is an old road and no new road has 

been constructed.  If so, the crusher has to be on the road going 

from Harshipattan to Alampur, which is contrary to the notification 

dated 29.05.2014.  Khasra No. 410 of Mohal Jagroop Nagar, Mauza 

Alampur is situated in River Beas, where no stone crusher can be 

installed in water.  The report of the Joint Inspection Committee 

reveals that they have not visited the site, as mining lease granted 

in Khasra No. 410 is in the river.  No mining lease could have been 

granted or any crusher could legally be installed in the river.  

7. Subsequently, the applicants got amended the applications

contending that the stone crusher is being installed about 50m 

away from the bank of River Beas and respondent no. 3 is the 

cousin of respondent no. 1. It was also contended that photographs 
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annexed to the application are in respect of Khasra no.650, 642, 

651, 656 and 664.  The reliefs sought for were also modified for a 

direction to remove the stone crusher being installed at Khasra No. 

650, 642, 651, 656 and 664 from the bank of River Beas with its 

junction of Khad Bhariva. 

8. Respondent no. 4 to 6 in their additional reply contended that

respondent no. 3 had applied for installation of stone crusher in 

Khasra No. 652/1 and not in Khasra no. 650,642,651,656 and 664. 

It is also contended that there was physical inspection and there 

was no illegal mining activities and the mining lease was granted in 

compliance of the provision of notification dated 29.05.2014 and 

the crusher was also installed legally. 

9. The learned counsel appearing for the applicant and

respondents were heard.  The arguments of the learned counsel 

appearing for the applicants is that, the mining lease granted in 

favour of respondent no. 3 are in violation of the guidelines issued 

by the State of Himachal Pradesh and as per the Notification no 

mining lease could be granted for the purpose of crusher, in respect 

of the Government land and in violation of the provision, lease was 

granted for mining in the Government land.  The learned counsel 

also argued that no crusher could be installed or operated, in the 

area, though it is a private land, in violation of the parameters fixed.  

The learned counsel appearing for the respondent no. 3 and the 

Additional Advocate General appearing for the State of Himachal 

Pradesh argued that the guidelines relied on by the applicant, has 

no relevance in view of the promulgation of Himachal Pradesh, 
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Minor Mineral Concession and Minerals Prevention of illegal mining 

transportation and storage Rules, 2015. The learned counsel also 

pointed out that as per the 2015 rules, lease can be granted for 

mining in Government land and there is no violation.  It is also 

argued that respondent no. 3 has obtained all the requisite licenses 

and permissions and there is no illegality and in such 

circumstances, the applicants are not entitled to the reliefs sought 

for. 

10. The following points arise for consideration:

i.) Whether there is any violation in granting of the mining 

lease in favour of respondent no. 3 

ii.) Whether the installation of the stone crusher by respondent 

no.3 is in violation of any law, rule or regulation. 

iii.) Whether the respondents 1 to 3 have caused any 

environmental degradation and if so, what are the 

directions to be issued for restoration/restitution of the 

environment and whether the applicants are entitled to any 

compensation. 

11. Discussion on the points (i) to (iii)

Though the application was originally vague on the reliefs 

sought for, subsequently it was got amended and the relief sought 

for is for removal of the stone crusher from Khasra no. 650, 642, 

651, 656 and 664 from the bank of River Beas with its junction of 

Khad Bhariva and to remove all the structures used for 

transporting sand, stone, bajri and pebbles from the said site. 
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Though there is no specific prayer with regard to the mining lease, 

the case of the applicant is that, a stone crusher could be permitted 

to be operated or installed, only if there is a valid lease for mining  

and no lease for mining can be granted in respect of Government 

land for and hence, no crusher could have been installed.  The 

applicants are relying on the guidelines to establish their case.  The 

guidelines relied on by the applicants is “River/stream bed mining 

policy guideline in the State of Himachal Pradesh”.  Clause viii 

therein is the relevant provision of the guideline, relied on by the 

applicants. It reads as follows:- 

“Extraction of minor minerals to be done in selected 

rivers/streams or the river/stream sections: 

8.1 Based on the action plan as mentioned the 

lease/contract shall be granted as per Himachal 

Pradesh Minor Mineral (Concession) Revised Rules, 

1971 and by following the procedures as mentioned 

in the policy. 

8.2 Extreme care and caution shall be taken to identify 

mining area in the perennial river/streams so as to 

avoid mining activities in these areas. 

8.3 Permission for the extraction of sand, stone and 

bajri for open/free sale in the River/Stream Beds 

falling in the Government land shall be granted 

through auction/tender whereas mining lease 

for the same purpose shall be granted only in 

private land. 

Provided that neither auction shall be done nor 

mining lease for open sale of mineral shall be granted 

in border areas like Nalagarh Sub-Division and 

Kasauli Tehsil of District Solan, where there are 

chances of over exploitation of River/Stream beds 

and illegal transportation of mineral outside the State. 
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Other border areas shall also be included on the 

basis of study to be conducted. 

8.4 Leases for free sale up to area measuring 5 hectare 

for a period up to 5 years in areas other than as 

specified in para 9.2 above shall be granted in private 

land subject to the condition that no 

boulders/cobbles/hand broken road ballast shall be 

allowed to be transported outside State. 

8.5 Priority shall be given to Government Departments, 

i.e., PWD, IPH, etc. if mineral is required for 

departmental bonafide use,   by engaging 

departmental labour. 

12. It is the argument of the learned counsel appearing for the

applicants that in view of clause 8.3, no mining lease could be 

granted in respect of Government land, as it could only be granted 

in respect of private land and admittedly respondent no. 3 was 

granted mining lease in respect of Government land and, therefore, 

it is illegal. 

13. As rightly pointed out by Additional Advocate General, in the

light of the Himachal Pradesh, Minor Mineral Concession and 

Minerals Prevention of illegal mining transportation and storage 

Rules, 2015 (in short “Rules 2015”), provides a complete procedure 

for granting of lease in respect of minor minerals. In case of any 

contradiction in the guidelines and the Rules, the provisions of the 

Rules would prevail. Chapter II of Rules 2015 deals with grant of 

mineral concession and conditions grant of mining lease.  Rule 6 

provides the restriction on grant of mining lease.  Rule 6 reads:- 

“6.    Restriction on grant of mining lease- 
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 (1) No mining lease shall be granted in respect of land within a 

distance of two kilometers from the immediate outer limits of 

Municipal Corporation/Municipal Committee., one kilometer from 

the immediate outer limits of Nagar Panchayat, except under 

special circumstances by the Competent Authority. 

(2) No mining lease shall be granted up to 100 meters from the 

edge of National Highway/Express way, 25 meters from the 

roads except on special exemption by the Joint Inspection 

Committee. 

(3) No mining operation shall be permitted within a distance 

stipulated by the Joint Inspection Committee from public utilities. 

(4) No mineral concession shall be granted to a person who does 

not hold a Certificate of Approval. 

(5) No mining lease shall be granted to a person who is not a 

citizen of India. 

(6) No mining lease and installation of stone crusher shall be 

granted to a person in a Scheduled area without the prior 

recommendation of the concerned Gram Sabha. 

(7) In areas other than Scheduled area for granting mining lease 

and permission for installation of stone crusher, the concerned 

Gram Panchayat shall be consulted and it shall be incumbent 

upon the Gram Panchayat to convey its approval or refusal 

within a period of three months failing which it shall be deemed 

that the Gram Panchayat has no objection.  In case of refusal or 

any objection raised by the concerned Gram Panchayat, 

sufficient reasons for such refusal/objection shall be recorded in 

writhing.  The objection shall be reviewed/decided by the 

granting authority after taking input/opinion from the Joint 

Inspection Committee: 

Provided that for grant of mining lease of brick earth and 

ordinary earth clay in private lands having an area less than 

500 hectares, no consultation and approval of the Gram 

Panchayat concerned shall be required. 
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(8) No mining lease shall be granted in the forest area without 

forest clearance from the Central Government in accordance with 

the provisions of the Forest Conservation Act, 1980 and the rules 

made thereunder. 

(9) No mining lease shall be granted in respect of any such minor 

mineral as the Government may notify in this behalf from time to 

time.” 

14. Rule 9 deals with priority for granting of mining lease.  The

said rule reads: 

“Priority for grant of mining lease:- 

(1) Priority in granting mining lease shall be given to the 

following:- 

(a) First priority shall be given to all agencies concerned 

with the implementation of infrastructure projects in the 

department of Multi-purpose Projects and Power and National 

Highway Authority of India and other departments like 

Himachal Pradesh Public Works Department, Irrigation and 

Public Health Department etc and projects of State importance 

and their authorized agents or contractors to whom works 

have been awarded on the recommendation of concerned 

Department. 

(b) Second priority shall be given to discoverer of new 

mineral; and 

(c) Third priority shall be given to a person who 

intends to set up a mineral based industry in the State: 

Provided that where two or more persons of the same category 

have applied for a mining lease in respect of the same land, 

the applicant whose application is received earlier shall have 

a preferential right for the grant of the lease over an applicant 

whose application is received later: Provided further that 

where such application are received on the same day, the 

Government after taking into consideration the following 

factors, may grant mining lease to such one of the applicants 

as it may deem fit:- 

(a) Experience of the applicant in mining: 
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(b) Financial soundness, stability and special 

knowledge in the field of geology and mining of the 

applicant; 

(c) Special knowledge of geology and mining of the 

technical staff already employed or to be employed for 

the work: 

(d) Clearance of Government dues and royalties 

where the applicant or his/her family member has 

been engaged in the mining business previously; and 

(e) Satisfactory performance of the applicant where 

he has been engaged in the mining industry 

previously. 

(2) The Government may for special reasons to be recorded 

in writing, grant a mining lease to an applicant whose 

application is received later in preference to an applicant 

whose application is received earlier. 

(3) The State Government may, for reasons to be recorded in 

writing and communicated to the applicant, refuse to grant of 

renew a mining lease over the whole or over a part of the area 

applied for. 

(4) A priority register of mining lease application(s) shall be 

maintained. 

(5) The Applicant, for reasons to be recorded in writing can 

withdraw the priority at any stage.” 

15. Therefore, as against the provisions of the guidelines, the

Rules 2015, enables the State to grant mining lease in respect of 

Government land, to a person who intends to set up a mineral 

based industry in the State.  The stone crusher as defined under 

rule 2(ZM) means “stone crusher to be registered under these rules 

and shall include a machine which use metal surface to break 

rock/ minerals or compress material to reduce particles size for the 

manufacturing of grit/ bajri or further reduce to finer size to  to be 

used as a raw material for  manufacturing reinforced or pre-

stressed cement concrete products or building material or for 
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construction purpose, except pulverizing or grinding and crushing 

of rock for reducing size in a cement plant for the production of 

clinker/cement: and converting rock fragments into sand without 

using conveyor belts.” 

16. Therefore, stone crusher would come within ambit of a mineral

based industry. As rightly argued by the Additional Advocate 

General, if a person intends to set up a mineral based industry in 

the State, the Rules 2015, provides for granting mining lease to 

such person for that purpose. Therefore, the grant of mining lease 

in favour of respondent no.3 is not bad in law.  In any case it 

cannot be challenged based on the guideline referred to earlier. 

Moreover the mining lease as such was not challenged. Therefore, 

we find no merit in the contention of the Applicants that the grant 

of mining lease was illegall and due to the said illegality no crusher 

could be permitted to be installed. 

17. Vide order dated 22.09.2015, the State Level Environment

Impact Assessment Authority (in short SEIAA), Himachal Pradesh, 

granted the environmental clearance to the respondent no.3 for 

mining in Khasra No. 4-81-86 hectares of Government land in 

Khasra No.410 falling in Mauza Alampur.  The said environmental 

clearance shows that the State Environment Impact Assessment 

Authority examined the proposal in its 23rd meeting held on 

17.08.2015 and considered the recommendations made by SEAC in 

its 40th meeting held on 07.09.2015 and considering the 

recommendations of the State Level Expert Appraisal Committee, 

environmental clearance was granted to the project as per the EIA 
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Notification of 2006 providing specific and general conditions 

enumerated therein.  Therefore, respondent no.3 has the necessary 

environmental clearance for mining in 4-81-86 land in Khasra 

no.410 in Mauza Alampur.  Though the environmental clearance is 

subject to an appeal, appellants have not preferred any appeal and 

therefore they are not entitled to challenge the environment 

clearance in the application filed under section 14 of the NGT Act, 

2010, without filing an appeal under section 16. 

18. Vide order dated 02.11.2015, the Himachal Pradesh State

Pollution Control Board has accorded consent to establish the stone 

crusher in favour of respondent no.3. The said consent establishes 

that respondent no.3 has approached the Board for issuing consent 

to establish under the Water Act, 1974 and Air Act, 1981 for 

establishment of the stone crusher and extraction of stone, bajri 

and sand and the Assistant Environment Engineer has 

recommended the case for consent to establish the stone crusher. 

The consent was finally granted on the conditions stipulated. Vide 

order dated 22.01.2016 the Pollution Control Board has also 

granted consent to operate for extraction, collection of sand, stone 

and bajri at VPO, Sakho in favour of respondent no.3.  Therefore, it 

is clear that respondent no.3 has got the legal Authority and 

permission for installation of the stone crusher. 

19. The argument advanced by the learned counsel appearing for

the applicant as against the consent granted for establishment of the 

stone crusher by respondent no.3 is that it does not satisfy the 

parameters fixed. The Notification dated 29.05.2014 was issued by 
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the Government of Himachal Pradesh, in supersession of the earlier 

Notification no. STE-E(4)-1/2003 dated 29.04.2003 and amendments 

carried out therein from time to time, regarding setting up of stone 

crusher units in the State of Himachal Pradesh, in exercise of the 

powers conferred by section 5 of Environment (Protection) Act, 1986 

read with the Notification S.O 152 (E) dated 10.02.1988 of Ministry of 

Environment and Forest, in pursuance of the provisions of section 7 

of the Environment (Protection) Act, 1986, the directions of the High 

Court of H.P in CWP No. 7949/2011, Deshraj Vs. State of Himachal 

Pradesh & Ors and in CWP No. 7951/2011, Yograj Vs. State of 

Himachal Pradesh & Ors. Regarding setting up of stone crusher units 

on the site suitability provides the criteria of minimum distance from 

village abadi-deh as 500 m, though earlier to the Notification of 2014, 

it was only 250 m.  The argument is that though the Site Appraisal 

Report in respect of the mining lease, granted to respondent no.3 

shows the distance as 700 m, the Performa for the joint inspection of 

the area applied for grant of mining lease, shows that the area 

applied for grant of mining lease is bed of river Beas and therefore, 

granting of consent for the stone crusher is bad and the respondents 

are to be directed to dismantle and remove the machineries of the 

stone crusher.  Though the said Performa for the joint inspection of 

area applied for grant of mining lease shows that the area applied is 

river bed of Beas, the exact distance of the stone crusher from the 

village abadi has been specifically shown in the Site Appraisal Report 

based on the inspection by Sub-Divisional level Site Appraisal 

Committee on 30.09.2015. It shows that the stone crusher site 

satisfies all the criterions provided under the rules. The Site 
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Appraisal Report itself shows that the inspection by the Committee 

on 30.09.2015 was to verify whether the sites identified for proposed 

crusher unit fulfils the conditions.  The relevant part of the report 

reads: 

“It is also further observed that there exist a natural barrier in 

the shape of valley behind and in the front of the crusher site, 

it will further minimize the adverse effect on the environment 

by the crusher. 

During the course of inspection of above said site, it was 

observed by the committee that the area under reference 

identified for installation of proposed crusher unit fulfill the 

condition at Sr. No. 14 of Notification No. STE-E(3)-17/2012 

dated 29.05.2014 and the committee recommended the Kh. 

No. 652/1 measuring to 0-15-58 Hect., which is 700 meters 

from secondary course of river Beas and fulfill the condition 

at Sr. No. 14 of Notification No. STE-E(3)-17/2012 dated 

29.05.2014. 

The condition at Sr. No. -8, the committee observed that no, 

spring, Canal, reservoir or functional water supply, 

percolation well, sewerage treatment plant, water infiltration 

exists near the area.  The other conditions except condition 

No. -8 and 14 mentioned in the notification has already been 

recommended by the Site Appraisal Committee inspected on 

13/11/2013 and same has also been mentioned in this 

report. 

During the course of site appraisal inspection, the Mining 

Officer appraised the committee that if the stone crusher is to 

be installed on the basis of mining activities of minor minerals 

from mining lease, then possession of valid mining lease is 

pre-requisite for according permission for installation of stone 

crusher unit, whereas the mining lease of the area applied 

for, is yet to be granted by the competent authority which will 

be granted only after the applicant obtains the Environmental 

clearance from the competent authority of Ministry of 

Environment and Forest (MoEF). 

Keeping the above in view, it was found by the Site Appraisal 

Committee that the site over an area comprising of Kh. No. 

652/1 measuring to 0-15-58 Hect. in Mohal Sakoh Mauja 

Alampur The. Jaisingpur, Distt. Kangra identified for 

installation of proposed stone crusher unit by the applicant 

fulfills the sitting parameters framed vide notification No. 

STE-E(3)-17/2012 dated 29.05.2014.  The committee found 

suitable the above said site, subject to following conditions: 
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 That the installation of stone crusher unit can only be allowed

whenever the applicant shall hold a valid mining lease/

source.

 Issuance of NOC by the Tourism department and other

stipulations made above.”

20. During the course of the inspection of the above said site, it was

observed by the Committee that the area identified for installation of 

proposed crusher unit fulfils the conditions at serial no. 14 of the 

Notification STE-E(3-17/2012) dated 29.05.2014 and the Committee 

recommended Khasra No. 652/1 measuring  0.15-58 hectares, which 

is 700 mtrs from the course of the river and hence fulfils condition 

no. 14 of the Notification dated 29.05.2014. Based on the inspection  

it was recorded that “it was found by the Site Appraisal Committee 

that the site was an area comprising of Khasra No. 652/1 measuring 

20.15-58 hectares in Mohal, Sakho, Mauza, Alampur, The-

Jaisinghpur of Dist: Kangra indentified for installation of the 

proposed stone crusher unit by the applicant fulfils the site 

parameters fixed by Notification dated 29.05.2014.” 

21. We have already found that the respondent no.3 is having a

valid mining lease and the mining lease so granted is perfectly in 

order.  Though the learned counsel appearing for the applicant, 

based on the Site Appraisal Report prepared on the basis of the 

inspection dated 13.11.2013 and 30.09.2015 respectively argued 

that as the distance from the village abadi is only 300m and as per 

the notification dated 29.05.2014 referred to earlier, the minimum 

distance from village abadi-deh should be 500m, the notes 1.2.2 

specifically provide that the distance are relaxable in the case of any 

791



22 

natural barrier between site of the unit.  The relevant note to the site 

suitability provided under the notification reads: 

“1.2.2    In the guidelines distances are relaxable in the case 

of any natural barrier between the site of the unit and any of 

the features indicated in the guidelines natural barrier may 

be defined as ‘any natural physical entity except any kind of 

river/khad/natural steam/tree canopy which obstructs the 

physical view and/or prevents the movement of air and noise 

so as to keep air and noise pollution within prescribed limits”. 

The Government may relax the guidelines for a limited 

period in specific cases wherein setting up of stone crushing 

unit is necessary in public interest but it is not practically 

feasible to adhere to any or all of the guidelines, provided 

that such relaxation will be considered only on the 

recommendation of the Joint Inspection Committee as 

proposed in para 1.3.2.” 

22. The Site Appraisal Reports show that though the minimum

distance from the village abadi is only 300 mtrs, the site is 

surrounded by hills, which serve as a natural barrier and therefore, 

the minimum distance of 500 mtr is not applicable.  Therefore on 

that basis, it cannot be said that consent granted for the 

establishment and operation of the stone crusher is bad. 

23. We therefore, find no substance in the contentions of the

applicants on violation of the site parameters. 

28. Even otherwise, it is seen from the records produced that the

receipt of application for mining lease was submitted by respondent 

no.3 on 12.10.2014. The State Level Environment Impact 

Assessment Authority (SEIAA), accorded environment clearance for 

the project on the specific and general conditions provided therein. 

792



23 

That clearance was granted based on the application submitted 

seeking prior environmental clearance for extraction/collection of 

sand/stone and bajri by respondent no.3. As the E.C was granted as 

early as 22.09.2015, the applicant could not have preferred an 

appeal under Section 16 of NGT Act, 2010 challenging the EC on 

23.04.2015, the day when the application was filed before the 

Tribunal.  When the order granting E.C, is an appealable order, and 

the applicant failed to challenge the E.C within the statutory period, 

or the period provided for condonation of delay, the same cannot be 

challenged in the guise of an application under section 14 of the 

National Green Tribunal Act, 2010. 

24. In such circumstances, the application can only be dismissed

as there is no violation of the relevant rules or the parameters.  The 

application is therefore dismissed but without any order as to cost. 

M.A No. 1309/2015 & 220/2016 

As the main application is dismissed the miscellaneous 

applications itself are dismissed. 

  Hon’ble Mr. Justice M.S.Nambiar 
   Judicial Member 

Hon’ble Prof. A.R Yousuf 
Expert Member 

New Delhi, 
May, 2016 
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names were already mutated in the land records and after purchase, 
Respondent 1's name came to be mutated in the records. Corporation number 
was allotted to it. It had started paying corporation taxes as well as NALA tax 
and electricity dues. Its possession for the last more than 60 years had never 
been disturbed. It had constructed multi-storeyed building only after 
obtaining sanction and permission from the Municipal Corporation. In the 
earlier writ petition filed by them in the High Court, Municipal Corporation 
and the appellant State both were parties, which ultimately resulted in favour 
of the respondents, no such ground was raised. Thus, it could not be b 
established even in the earlier litigation that the land belonged to the State. 

32. In fact, second proceedings initiated by the appellant under Section 8 
of the Act, would be barred by constructive res judicata as envisaged under 
Section 11 of the Code of Civil Procedure, even though such a ground was 
neither taken nor raised before us by the respondents. Thus, it is no more 

necessary to further deal with this issue. 
33. Thus, in our considered opinion, no fault can be found either in the 

judgment and decree of the Special Court or in the judgment and ordeer 
passed by the Division Bench of the High Court, in the appellant's writ 

petition. 
34. Keeping the aforesaid facts in mind, we are of the opinion that there 

is no merit or substance in this appeal. It is hereby dismissed with no order as 

a 

C 

d 

to costsS. 

(2010) 5 Supreme Court Cases 388 

(BERORE K.G. BALAKRISHNAN, C.J. AND J.M. PANCHAL, J.) 
e 

GOAN REAL ESTATE AND CONSTRUCTION 
LIMITED AND ANOTHER Petitioners; 

Versus 
UNION OF INDIA THROUGH SECRETARY, 

MINISTRY OF ENVIRONMENT AND OTHERS Respondents. 
Writ Petition (C) No. 329 of 20087, decided on March 31, 2010 

A. Environment Protection and Pollution Control -Coastal areas 
Constructions in - Validity of- CRZ Notification dt. 19-2-1991 as 

amended by Notification dt. 16-8-1994- Constructions completed and 
constructions ongoing pursuant to plans sanctioned under 1994 Notification 

Validity of, held, not affected by judgment dt. 18-4-1996 in Indian 
Council for Enviro-Legal Action case, (1996) 5 SCC 281 declaring part of g 
1994 Notification illegal- Operation of 1994 Notilication not having been 
stayed by Supreme Court or by Government till date of said judgment, held, 
all orders passed under 1994 Notification, and actions taken pursuant 
thereto remained unaffected by said judgment -- Environment (Protection) 

Act, 1986- Ss. 3(1) & (2)(v)- Environment (Protection) Rules, 1986, 
R. 5(3)(d)D 

h 

t Petition under Article 32 of the Constitution of India 
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B. Precedents- Interpretation of judgments-Judgment prospective 

or retrospective- Principles for determination of, and factors to be taken 

into consideration therefor, restated - Situations and jurisdictions in which 

a 
said question arises- Applying said principles, held, judgment in Indian 

Council for Enviro-Legal Action case, (1996) 5 SCC 281 invalidating part of 

Notification dt. 16-8-1994 amending CRZ Notification dt. 19-2-1991 issued 

under R. 5(3(d), Environment (Protection) Rules, 1986, was intended to be 

operative prospectively -Environment (Protection) Act, 1986- Ss. 3(1) & 

(2)(v)- Environment (Protection) Rules, 1986- R. 5(3(d) -Constitution 

b of India-Art. 141 

Held: 
It is well settled that an order of a court must be construed having regard to 

the text and context in which the same was passed. For the said purpose, the 

judgment of the Supreme Court is required to be read in its entirety. A judgment, 

it is well settled, cannot be read as a statute. Construction of a judgment should 

be made in the light of the factual matrix involved therein. What is more 

important is to see the issues involved therein and the context wherein the 

observations were made. Observation made in a judgment, it is trite, should not 

be read in isolation and out of context. 
(Para 31) 

While interpreting the judgment in Indian Council for Emwiro-Legal Action 

case, it is important to take into Consideration the view expressed over the matter 

in controversy by various governmental authorities formed under the purview of 

the Environment (Protection) Act, 1986 to implement the provisions of the said 

Act, although such view or opinion is not binding on the Court. By various 

communications issued by the Additional Director of Ministry of Environment 

and Forests and decision of NCZMA, it is brought on record that all the authorities 

unanimously opined that the said judgment dated 18-4-1996 would operate 

prospectively and further clarified that any developmental activity which had 

been initiated between 16-8-1994 and 18-4-1996 after obtaining all requisite 

clearances from the agencies concerned including the Town and Country 

Planning Authority should be construed as ongoing projects and were not hit by 

the said judgment. 
While interpreting the judgment, public interest should be taken into 

consideration. When judicial discretion has been exercised to establish a new 

norm, the question emerges whether it would be applied retrospectively to the 

past transactions or prospectively to the transactions in future only. This process 

is limited not only to common law traditions, but exists in all jurisdictions. It is, 

therefore, for the court to decide, on a balance of all relevant considerations, 

whether a decision which unsettles the previous position of law should be 

applied retrospectively or not. The Court would look into the justifiable reliance 

on the previous position by the administration, ability to effectuate the new rule 

adopted in the overruling case without doing injustice, whether its operation is 

(Paras 31 to 33) 

likely to burden the administration of justice substantially or would retard the 

purpose. All these factors are to be taken into account while determining whether 

9 (Para 34) 
a judgment is prospective or otherwise. 

The Court would adopt either the retroactive or non-retroactive effect of a 

decision after evaluating the merits and demerits of a particular case by looking 

to the prior history of the rule in question, its purpose and effect and whether 

retroactive operation will accelerate or retard the object of the judgment. 
(Para 35) 

h 
ECIL v. B. Karunakar, (1993) 4 SCC 727 1993 SCC (L&S) 1184 (1993) 25 ATc 704, 

reiterated 
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The purpose of the old rule, the mischief sought to be prevented by the 
judgment and the public interest are equally germane and should be taken into 
account in deciding whether the judgment has prospective or retrospective 
operation. It is well known that the courts do make the law to prevent 

a 

administrative chaos and to meet ends ofjustice. (Paras 35 and 36) 

The contention of the respondents that although the construction already 
completed would not be affected by the judgment, incomplete constructions 
could not be permitted to be completed is devoid of merits. Two amendments 
made in the year 1994 were declared to be illegal vide judgment dated 

b 18-4-1996. Tilí then, its operation was neither stayed by the Supreme Court nor 
by the Government. Therefore, a citizen was entitled to act as per the said 

notification. The rights of the parties were crystallised by the amendings 
notification till part of the same was declared to be illegal by the Supreme Court 
Therefore, notwithstanding the fact that part of the amending notification was 

passed under the said 
notification and actions taken pursuant to the said notification would not be 
declared illegal by the Supreme ourt, all orders 

C (Para 38) 
On the facts and in the circumstances of the case, it is held that the judgment 

dated 18-4-1996 rendered in Indian Council for Enviro-Legal Action case, (1996) 
5 SCC 281 declaring part of the amending Notification dated 16-8-1994 to be 
illegal, will not affect the completed or the ongoing constructions undertaken 
pursuant to the plans sanctioned under the amending Notification of 1994 till two 

(Paras 40 and 41) d 

affected in any manner whatsoever. 

clauses of the sanme were set aside by the Supreme Court. 
Indian Council for Eviro-Legal Action v. Union of India, (1996) 5 SCC 281, clarified 

- Art. 226 Exercise of power- Relief. 
Conduct of parties- Failure to fully comply with earlier directions 
Environment protection case- Omission to challenge decision of National 

Writ 
petition filed before High Court challenging order of Village Panchayat 
renewing permission to respondent to construct under CRZ Notification 

High Court directing NczMA to consider the matter after 
High Court also granting 

liberty to each of the parties to challenge the report if adverse to it 
NCZMA deciding against writ petitioner - Writ petitioner not challenging 
the report at first and then only belatedly - In such circumstances, writ 
petitioner's contention that instead of taking decision itself, NczMA ought to f 
have directed the parties to approach High Court for appropriate orders, 

(Paras 37 and 23) 

D. Environment Protection and Pollution Control Coastal areas- 
Validity of- CRZ Notification dt. 19-2-1991 as 

amended by Notification dt. 16-8-1994- Decision taken by NcZMA that the 
stand taken by MoEF in its various letters was correct and that all the a 
Properties and assets constructed or under construction during the period 
between 16-8-1994 and date of decision in Indian Council for Enviro-Legal Action case, (1996) 5 SCC 281 were valid- Applicability-Held, applicable not only to the writ petitioners in the present case, but, to all such 
cases in coastal areas of the country- Environment (Protection) Act, 1986 
Ss. 3(3), (1) & (2(v)- Environment (Protection) Rules, 1986, R. 5(3)(d) 

C. Constitution of India 

Coastal Zone Management Authority (NcZMA) - Consequences 

specified 
hearing the parties and to make a report 

rejected

Constructions in 

(Paras 39 and 21) 
H-D/A/45867/C 
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2. (1993) 4 SCC 727: 1993 SCC (1L&s) 1184: (1993) 25 ATC 704, ECIL V. 
B. Karunakar 399a-b 

The Judgment of the Court was delivered by 
J.M. PANCHAL, J.- By filing this petition under Article 32 of the 

Constitution, the petitioners have prayed to declare that the building plans 
sanctioned and constructions made and ongoing constructions pursuant to the 
Coastal Regulation Zone Notification dated 19-2-1991 as amended by the 

Notification dated 16-8-1994 issued by the Central Government are valid. 

2. The relevant facts emerging from the records of the case are as under: 
Petitioner 1 is the owner of the land situated near River Zuari at Goa. It d 
submitted plans in the year 1993 for construction of a hotel and residential 

complex. The Central Government, through the Ministry of Environment and 
Forests ("MoEF", for short), issued the Coastal Regulation Zone Notification 
dated 19-2-1991 in exercise of powers under Rule 5(3)(d) of the Environment 
(Protection) Rules, 1986. As per the said notification, the area up to 10 
metres from the high tide line was earmarked as No-Development Zone" 

e 
and no construction was permitted within this zone except for repairs, etc. 

3. However, the Central Government issued another Notification on 
16-8-1994 amending Notification dated 19-2-1991 and relaxing the "No 

Development Zone" to 50 metres from 100 metres. In view of the said 

relaxation, the petitioners who had earlier obtained construction permissions 
in respect of a project beyond 100 metres, submitted an additional proposal f 
to the Panchayat of Village Curca, Bambolim and Taloulim, Taluka Tiswadi, 
Goa for construction of 18 blocks between S0 metres and 100 metres. The

Village Panchayat referred the matter to the Town and Country Planning 

Authority, as required under the rules for technical evaluation. The Town and 

Country Planning Authority approved the 
construction to be made between 50 metres and 100 metres vide order dated 

31-7-1995. Based on this approval, vide its order dated 31-7-1995, the 

Village Panchayat sanctioned the plans and granted permission to construct. 

abovementioned additional 

It is the case of the petitioners that they had commenced construction in 
accordance with newly approved plans which were revalidated from time to 

time and are valid till this date. 
h 4. An NGO by the name of Indian Council for Enviro-Legal Action filed 

a public interest litigation in this Court under Article 32 of the Constitution 
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against the Union of India making prayer to direct the Central Government to 

implement Notification dated 19-2-1991 by which Coastal Regulation Zones 

(CRZs) were formed and restrictions on development were placed. The a 

grievance made was that the non-implementation of the said notification had 

led to continued degradation of ecology. In the said petition, Goa Foundation, 

a society registered under the Societies Registration Act, 1860 filed an 

application challenging the vires of Notification dated 16-8-1994 by which 

main Notification dated 19-2-1991 was amended. This Court took into 

consideration the salient features of the main Notification dated 19-2-1991 b 

and noticed that the said notification was issued to ensure that the 

development activities were consistent with the environmental guidelines for 

beaches and coastal areas and, therefore, by the said notification, restrictions 

on the setting up of industries which had detrimental effect on the coastal 

environment were imposed. The Court thereafter proceeded to examine 

validity of Notification dated 16-8-1994. After noticing that six amendments c 

were made in the main notification, this Court found that reduction of the ban 

on construction from 100 metres to 50 metres was illegal and power given to 

the Central Government for relaxation of developmental activities in the 

entire 6000 kilometres long coast line was unbridled and capable of being 

abused. 

5. Thus, by judgment dated 18-4-1996 which is reported as Indian 

Council for Enviro-Legal Action v. Union of India', the abovementioned two 

amendments were held to be bad in law by this Court. From the final 

directions given by this Court in para 47 of the judgment, it is evident that 

this Court partly accepted the petition by striking down two amendments 

which were introduced by the Notification dated 16-8-1994. From para 39 of 

the judgment, it transpires that during the course of arguments, the learned 

Additional Solicitor General of India brought to the notice of this Court, the 

fact that construction had already taken place along such rivers, creeks, etc. at 

a distance of 50 metres and more. This Court observed that there could not 

have been uniform basis for demarcating"No-Development 
Zone" and it 

would depend upon the requirements by each State Authority concerned in 

their own management plan, but no reason had been given as to why in 

relation to tidal rivers, there was a reduction of the ban on construction from 

100 metres to 50 metres. 

d 

e 

6. This Court in Indian Council for Emviro-Legal Action casel also took 

into consideration the fact that no explanation had been given in the affidavit 

filed on behalf of the Union of India as to why the construction was 

permitted at a distance of 50 metres and more along rivers, creeks, etc. This 

Court found that reduction of the ban on construction from 100 metres to S0 

metres would permit new constructions to take place and, therefore, the 

reduction could not be regarded as a protection only to the existing 

structures. Further, this Court noticed that there was absence of a categorical 

statement in the affidavit to the effect that such reduction would not be 

harmful or result in serious ecological imbalance. The Court expressed its h 

1 (1996) 5 SCC 281 
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inability to conclude that the amendment was made in the larger public 
interest and was valid. The said amendment was held to be contrary to the 
object of the Environment (Protection) Act and found not to have been made 

for any valid reason. Thus. the two amendments out of six amendments 
introduced by the amending notification were declared to be illegal. 

7. From the record, it becomes clear that the petitioners had made an 

application to the Panchayat to inspect the construction made on Survey Nos. 

12/1 and 99/2 which were stretches of lands lying between 50 metres and 100 
metres. In view of the contents of the said letter, a Panchayat official had 

inspected the site on 25-9-1996 and prepared a site inspection report. The 
said report indicated that the petitioners had completed foundation work up 
to the plinth level and in some of the areas of the property, the construction 

work of the building was complete and ready for occupation. 
8. However, People's Movement for Civic Action i.e. Respondent 4 

herein made a complaint to the local Goa Coastal Zone Management 
Authority i.e. Respondent 3 regarding constructions made by the petitioners 
between 50 metres and 100 metres. Pursuant to the said complaint, the Goa 
Coastal Zone Management Authority on 22-10-2006 issued communication 

through its Secretary to the Additional Collector stating that on a joint 

inspection of the site at Survey Nos. 99/2, 12/l and 96, it was found that the 
construction work was going on in violation of CRZ guidelines inasmuch as 

construction was made between 50 metres to 100 metres of "high tide line". 

By the said letter, Respondent 3 requested the Additional Collector to 

ascertain whether clearance under CRZ norms had been obtained. 

b 

C 

9. On 22-10-2006, an order was passed by the Collector, North Goa 

District directing the petitioner to stop the construction at the site. Based on a 

complaint by Goa Bachao Abhiyan to the Chief Secretary regarding alleged 
violation of CRZ norms, the Additional Collector, North Goa issued a stop- 

work order dated 22-12-2006 and directed the police and the Town andd 

Country Planning Authority to maintain the status quo at the site. 

10. On 28-12-2006, Petitioner 1 made a representation to the MoEF to 

issue clarification that the project of Petitioner 1 was an ongoing project and 

as the same was sanctioned according to the rules and regulations then 

applicable, the stop-work notice by the Additional Collector was illegal. 
11. The Central Government, through the Ministry of Environment andd 

Forests ("MoEF, for short) vide Letter dated 24-1-2007 addressed to the 

petitioner with a copy to the Director and Joint Secretary, Department of 

Science, Technology and Environment, Government of Goa, clarified that 

new developmental activities to be carried out in the zone between 50 metres 

and 100 metres in the high tide line along with inland tidal water bodies 

ould attract the provisions of CRZ Notification of 1991 from the date of the 

rder of the Supreme Court i.e. from 18-4-1996. In spite of the receipt of 

abovementioned communication, the Goa Coastal Zone Management 

h Authority did not act upon the directions issued by the MoEF. Therefore. 
h 
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Petitioner 1 made another representation to the Central Government with a 

request to issue necessary clarifications to the authorities. 

12. A further clarification dated 13-2-2007 was issued by the Additional 

Director of the MoEF. In the said clarification, earlier communication dated 

24-1-2007 was referred to and it was clarified that any developmental activity 
which had been initiated between 16-8-1994 and 18-4-1996 after obtaining 

all the requisite clearances from agencies concerned including the Town and 

Country Planning Authority should be construed as an ongoing project. Even 

after this clarification, the stop-work order was not lifted. 
13. The Goa Coastal Zone Management Authority ("GczZMA", for short) 

addressed a communication dated 28-3-2007 to the Additional Collector 

stating that it was decided that on the property of Petitioner 1, "No- 

Development Zone" should be marked at 100 metres and the stop-work 

order, if any, in operation beyond such ""No-Development Zone" should be 

vacated. On receipt of communication dated 28-3-2007 from the Goa Coastal 
Zone Management Authority, the Additional Collector, Goa, passed an order 

dated 23-5-2007 purporting to vacate the stop-work order dated 12-12-2006 

but, in fact, permitting the construction beyond 100 metres and not 50 metres. 

14. The petitioners, therefore, made third representation to MoEF and 

requested to issue fresh clarifications. The petitioners had also annexed copy 
of the letter dated 28-3-2007 addressed by the GCZM Authority to the 

Additional Collector. 

a 

C 

d 

15. On receipt of the said representation, the MoEF, Government of 

India, issued clarification dated 16-5-2007. A reference was made to its 

earlier Letter dated 13-2-2007, it was mentioned therein that it was not clear 
as to why GczMA had not taken into consideration the clarification dated 

13-2-2007 of MoEF before addressing letter dated 28-3-2007 to the 
Additional Collector, Goa in relation to the development made in property 
bearing Survey Nos. 12/1 (pt.), 12/2 and 99/2 of Village Bambolim, Taluka 

Tiswadi, Goa. 

Department of Science, Technology and Environment of Government of Goa 
was requested to get the matter examined by the 

Management Authority keeping in view the clarifications issued by the 

Ministry vide Letter dated 13-2-2007. 

16. In spite of the receipt of the communication from MoEF, the 
stop-work orders were not lifted and allowed to operate. Therefore, the 
petitioners filed Writ Petition No. 365 of 2007 in the High Court of Bombay 
at Goa challenging the stop-work orders dated 22-12-2006 and 23-5-2007 

passed by the Additional Collector, Goa. 
17. During the course of hearing of the writ petition on 24-7-2007, the 

learned Additional Solicitor General appearing for the MoEF made a 

statement before the Court that from the records it was clear that the project 

the petitioners had been treated by the Central Government acting through 

the MoEF as an ongoing project. In view of this statement made on behalt ot h 

the Central Government, the learned Advocate General appearing for the Goa 

By the said communication, the Member-Secretary. 

Goa Coastal Zone f 

9 
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Coastal Zone Management Authority and for the State of Goa stated at the 
Bar that the State of Goa would withdraw the stop-work orders dated 
22-12-2006 and 23-5-2007 to the extent they imposed an embargo on 
construction between 50 metres and 100 metres and that the withdrawal letter 
would be issued to the petitioners within a period of one week from the date 
of the order. The record shows that the statements made at the Bar by the 
learned Additional Solicitor General and the learned Advocate General were 
accepted by the Court and, therefore, the petitioners had not pressed the said 

b 

a 

writ petition. The writ petition was accordingly disposed of by order dated 
24-7-2007. 

18. The record further shows that thereafter Writ Petition No. 403 of 
2007 was filed by People's Movement for Civic Action and Goa Foundation, 
a society registered under the Societies Registration Act challenging the order 
dated 8-10-1998 passed by the Panchayat of Curca, Bambolim and Talaulinm, 
Goa by which permission to construct was renewed in favour of the 

petitioners. 
19. Initially, the Court had directed the parties to maintain status quo. 

The Court had also directed the Secretary, MoEF to place the stand of the 
Environment Ministry of the Central Government on the record by filing an 
affidavit. The record shows that in compliance with the said direction, an 
affidavit affirmed on 12-9-2007 by Mr K. Uppily, Additional Director in the 
MoEF, Government of India was filed expressing the view of the Ministry 
that any developmental activity which had been initiated between 16-8-1994 
and 18-4-1996 after obtaining all the requisite clearances from the agencies 
concerned including the Town and Country Planning Authority should be 
construed as an ongoing project. In the said affidavit, it was also mentioned 
that the Ministry had decided to place the matter betfore the National Coastal 
Zone Management Authority in its meeting which was scheduled to be held 
in October 2007 and the contentions of People's Movement for Civic Action, 
etc. as also the communications dated 17-7-2007 of the Goa Coastal Zone 
Management Authority and the contentions of the petitioners would be 

examined by the said Authority. 
20. In the light of the facts mentioned in the affidavit filed on behalf of 

the Ministry, the High Court directed the National Coastal Zone Management 

Authority to consider the matter referred to it by the Ministry and submit a 

report to the Court after giving a personal hearing to all the parties 
concerned. The High Court clarified that the National Coastal Zone 
Management Authority should decide the matter on merits without being 

influenced in any way by the filing of writ petition or the observations made 

y the Court. It was also clarified that if the order was adverse to the 

petitioners, they would be at liberty to challenge the same. Further, the Goa 
Coastal Zone Management Authority was directed to take action in 

accordance with law subject to the rights of the petitioners to challenge the 
said report. The Court further stated in its order that the People's Movement 
for Civic Action and Goa Foundation would also be at liberty to move the 

C 

h 
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Court for appropriate relief in case the report of the National Coastal Zone 
Management Authority was adverse to it. 

21. The record shows that the National Coastal Zone Management a 
Authority considered the matter in detail in its meeting held on 30-10-2007. 
The Authority, after detailed discussions, was of the view that there would be 
several cases all over the coast wherein there would be some instances 
indicating that constructions work had been completed or was in progress 
pursuant to the Notification dated 16-8-1994. Therefore, the Authority 
concluded that the stand taken by the MoEF vide Letters dated 24-1-2007, b 
13-2-2007 and 16-5-2007 was correct one and was in accordance with the 
CRZ Notification of 1991. The Authority also noticed that the clarification 
given by the MoEF was applicable to all cases in the coastal areas of the 

country. 
22. What was reported by the said Authority was that this Court while 

setting aside two out of six amendments dated 16-8-1994 in Writ Petition No. 
664 of 1993 (lndian Council for Enviro-Legal Action v. Union of India ) had 
not passed any orders with regard to cases in which the construction had been 
completed or was in progress and, therefore, all the properties and assets 
constructed or under construction in the period between 16-8-1994 and 

18-4-1996 during which the setback line was changed from 100 metres to 50 
metres were valid. The Authority noted that if it would have been otherwise, 
this Court would have passed specific orders. The Authority ultimnately 
expressed the view that the intepretation of phrase "ongoing" by the Goa 
Coastal Zone Management Authority was incorrect and all the properties and 

assets constructed or under construction during the period between 
16-8-1994 and 18-4-1996 should be maintained and should not be destroyed. 

23. Thereafter, the public interest litigation was placed for final hearing 
before the High Court. The Court was of the opinion that as the Supreme 
Court had struck down the notification amending the earlier notification, 

ordinarily all activities between 50 metres and 100 metres from the high tide 
line must cease. Having expressed this view, the Court considered the report 
of the National Coastal Zone Management Authority ("NCZMA", for short) 
and noticed that the said report/order was not challenged by the petitioners 

who had instituted the public interest litigation. On the request of the 

petitioners, the Court permitted them to amend the petition so as to enable 
hem to challenge the order of NCZMA. The said order permitting the original 

petitioners to amend the petition was challenged by the present petitioners by 

filing SLP (C) No. 16728 of 2008 before this Court. The petitioners were also 

directed to maintain status quo and, therefore, feeling aggrieved by the said 

order, they have preferred SLP (C) No. 19767 of 2008 which is also heard 

along with this writ petition. 

24. The case of the petitioners is that this Court in its judgment dated 

18-4-19961 had not specifically directed demolition of the existing structures 

nor the directions of the Court had affected the ongoing constructions which 

were coming up as per plans sanctioned during the period when the said 

9 

h 
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amending Notification dated 16-8-1994 was valid and in force. It is 
mentioned by the petitioners that the Central Government and thereafter 
NCZMA after considering the facts and circumstances of the case and in the 
larger public interest had concluded that the stand taken by the MoEF vide its 
Letters dated 24-1-2007, 13-2-2007 and 16-5-2007 was correct and, 
therefore, a case is made out for issuance of a clarification that the judgment 
of this Court rendered in Indian Council for Enviro-Legal Action on 
18-4-1996 does not prejudice or affect either the completed construction or 

b 

a 

ongoing construction. 

25. Under the circumstances, the petitioners have filed the instant petition 
and claimed the relief to which reference is made earlieer. 

26. On service of notice, Dr. A Senthil Vel, Additional Director, Ministry 
of Environment and Forests has filed reply-affidavit and supported the case 
of the petitioners. After filing of the additional affidavit by the petitioners, Mr 
Claude Alvares, has filed affidavit in opposition on behalf of Respondent 5 
whereas affidavit-in-rejoinder is filed by Mr Vijender Kumar Sharma, on 

behalf of the petitioners. 
27. This Court has heard the learned counsel for the parties at great 

length and in detail. This Court has also considered the documents forming 
part of the petition and other proceedings. 

28. The question which 
constructions made or ongoing pursuant to the plans sanctioned on the basis 

of the Notification dated 16-8-1994 would be affected or not. For this 
purpose, it will be necessary to construe the judgment rendered in Indian 

Council for Enviro-Legal Action 
29. A critical study of the judgment in Indian Council for Enviro-Legal 

Action makes it clear that this Court had examined the validity of six 
amendments made by the Notification dated 16-8-1994 in the Notification 

dated 19-2-1991. Two out of the six amendments were found by this Court to 
be arbitrary and illegal and, therefore, they were struck down. When one part 
of the notification was found to be legal and another part of the said 
notification to be bad in law, it would not be proper to construe the judgment 

affecting past transactions. 

30. The tenor of the judgment indicates that this Court intended to give 

prospective effect to the judgment dated 18-4-1996 rendered in Indian 
Council for Enviro-Legal Action. It is to be noted that this Court in its 

judgment dated 18-4-1996 had not specifically directed demolition of 

existing structures. It is also pertinent to note that this Court had not stated as 

falls for consideration is whether the 

e 

9 to what will be the fate of ongoing constructions which were coming up or 

ongoing as per sanctions during the period when the said amending 
Notification dated 16-8-1994 was valid and in force. In view of the 

circumstances, now it has become essential to understand the real intention of 

this Court ingrained in the judgment dated 18-4-19961. 

31. It is well settled that an order of a court must be construed having 

regard to the text and context in which the same was passed. For the said 
h 
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purpose, the judgment of this Court is required to be read in its entirety. A 
judgment, it is well settled, cannot be read as a statute. Construction of a 
judgment should be made in the light of the factual matrix involved therein. 
What is more important is to see the issues involved therein and the context 
wherein the observations were made. Observation made in a judgment, it is 
trite, should not be read in isolation and out of context. On perusal of para 10 
of the judgment, it is abundantly clear that even under the 1991 Notification 
which is the main notification, it was stipulated that all development and 
activities within CRZ will be valid and will not violate the provisions of the 
1991 Notification till the management plans are approved. Thus, the intention 
of legislature while issuing the Notification of 1991 was to protect the past 
actions/transactions which came into existence before the approval of the 
1991 Notification. 

a 

b 

32. In para 39 of the judgment in Indian Council for Enviro-Legal 
Action, this Court considered the argument proposed by the learned 
Additional Solicitor General that construction has already taken place along 
such rivers, creeks, etc. at a distance of 50 metres and more. This plea was 
specifically answered by observing that even if this be so, such reduction 
would permit new constructions to take place and this reduction could not be 
regarded as a protection only to the existing structures. Thus, on perusal of 
the above statement, it is clear that this Court had quashed the amendment d 
because the amendment would permit new constructions to take place which 
was contrary to the provisions of the Environment (Protection) Act, 1986 and 
not because of the reason that there was evidence before the Court that 
constructions already made or ongoing pursuant to the plans sanctioned on 
the basis of the Notification of 1994 had, in fact, frustrated the object of the 
Act. Thus, para 39 clearly reflects intention of this Court that the Court 
wanted to give the judgment prospective effect. On perusal of the judgment 
in entirety, it is abundantly clear that the judgment is in form of directions to 
the Central Government and other authorities formed within the purview of 
the Environment (Protection) Act, 1986 and those directions are to be 
followed in future. 

C 

33. While interpreting the judgment in Indian Council for Eviro-Legal 
Action', it is important to take into consideration the view expressed over the 
matter in controversy by various governmental authorities formed under the 
purview of the Environment (Protection) Act, 1986 to implement the 
provisions of the Environment (Protection) Act, 1986 although such view or 
opinion is not binding on the Court. By communications dated 24-1-2007, 
13-2-2007 and 16-5-2007 issued by the Additional Director of Ministry of g 

Environment and Forests and decision of the National Coastal Zone 
Management Authority dated 30-10-2007, it is brought on record that all the 
authorities unanimously opined that judgment of this Court dated 18-4-1996
will operate prospectively and further clarified that any developmental 
activity which has been initiated between 16-8-1994 and 18-4-1996 after 

h obtaining all requisite clearances from the agencies concerned including the 
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Town and Country Planning Authority should be construed as ongoing 
projects and are not hit by the judgment of this Court dated 18-4-1996!, 

34. It is pertinent to note that while interpreting the judgment, public 
interest should be taken into consideration. In ECIL v. B. Karunakar this 
Court considered the factors which are to be taken into consideration while 
giving prospective operation to a judgment. When judicial discretion has 
been exercised to establish a new norm, the question emerges whether it 

a 

would be applied retrospectively to the past transactions or prospectively to 
b the transactions in future only. This process is limited not only to common 

law traditions, but exists in all jurisdictions. It is, therefore, for the court to 
decide, on a balance of all relevant considerations, whether a decision which 
unsettles the previous position of law should be applied retrospectively or 

not. The Court would look into the justifiable reliance on the previous 
position by the administration, ability to effectuate the new rule adopted in 
the overruling case without doing injustice, whether its operation is likely to 
burden the administration of justice substantially or would retard the purpose. 
All these factors are to be taken into account while determining whether a 

judgment is prospective or otherwise. 

35. The Court would adopt either the retroactive or non-retroactive effect 
of a decision after evaluating the merits and demerits of a particular case by 

d looking to the prior history of the rule in question, its purpose and effect and 
whether retroactive operation will accelerate or retard the object of the 
judgment. The purpose of the old rule, the mischief sought to be prevented by 
the judgment and the public interest are equally germane and should be taken 

into account in deciding whether the judgment has 

retrospective operation. 
36. It is well known that the courts do make the law to prevent 

administrative chaos and to meet ends of justice. Taking into consideration all 

these factors, this Court refuses to interpret the 1996 judgment in a manner 

which would give it a retrospective effect. It is clear from the tenor of the 

judgment and from other background circumstances, more importantly in 

prospective or 

view of decisions of NCZMA which is a statutory body that the three-Judge 

Bench decision in 1996 casel intended to give it prospective effect. f 

37. The contention of Mr K.K. Venugopal, learned Senior Counsel for the 

respondents that decision should not have been taken by NCZMA on 

30-10-2007 stating that all the properties and assets constructed or under 

construction during the period between 16-8-1994 and 18-4-1996 when the 

setback line stood changed from 100 metres to 50 metres, is valid and the 

said Authority should have directed the parties to approach the High Court 9 

for appropriate orders, cannot be accepted. As observed earlier, the whole 

matter was reconsidered by NCZMA pursuant to the order passed by the 

Division Bench of the Bombay High Court. It is well to remember that the 

said order was never challenged by the respondents before higher forum and 

h 

2 (1993) 4 SCC 727: 1993 SCC (L&S) 1184: (1993) 25 ATC 704 
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by their conduct, the respondents had permitted the said order to attain 

finality. 
38. The contention raised on behalf of the respondents that the a 

construction already completed would not be affected in any manner by 
decision of this Court in Indian Council or Enviro-Legal Action but 
incomplete construction cannot be permitted to be completed is devoid of 
merits. Two amendments made in the year 1994 were declared to be illegal 

vide judgment dated 18-4-1996!, Till then, its operation was neither stayed 

by this Court nor by the Government. Therefore, a citizen was entitled to act 

as per the said notification. This Court finds that the rights of the parties were 

crystallised by the amending notification till part of the same was declared to 

be illegal by this Court. Therefore, notwithstanding the fact that part of the 

amending notification was declared illegal by this Court, all orders passed 
under the said notification and actions taken pursuant to the said notification 

would not be affected in any manner whatsoever. 

b 

39. The plea that the petitioner would get benefit of interpretation placed 

by the statutory bodies and others would not get any benefit and, therefore, 

the petition should be dismissed has no substance. A bare glance at the 

minutes of the 16th meeting of NCZMA held on 30-10-2007 makes it more 

than clear that it was concluded by the Authority that the stand taken by the d 

Ministry vide Letters dated 24-1-2007, 13-2-2007 and 16-5-2007 was correct 

and was in accordance with the Coastal Regulation Zone Notification of 

1991. What is relevant to notice is that the said Authority has in terms held 

that the clarification given by the MoEF is applicable to all such cases in the 

coastal areas of the country. Therefore, the plea that only petitioners have 

been favoured by the, Authority and, therefore, the petition should be e 

dismissed cannot be accepted. 

40. On the facts and in the circumstances of the case, this Court is of the 

opinion that a good case has been made out by the petitioners for issuance of 

f 
a declaration that the judgment dated 18-4-1996 rendered in Indian Council 

for Emviro-Legal Action will not affect the ongoing constructions or 

completed constructions pursuant to the plans sanctioned under the amending 

Notification of 1994 till two clauses of the same were set aside by this Court. 

41. For the foregoing reasons, the petition partly succeeds. It is declared 

that the judgment dated 18-4-1996 in Indian Council for Enviro-Legal Action 

v. Union of India', declaring part of the amending Notification dated 

16-8-1994 to be illegal, will not affect the completed or the ongoing g 

constructions being undertaken pursuant to the said notification. The rule is 

made absolute to the extent indicated hereinabove. There shall be no order as 

to costs. 

h 
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